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Thi s nmenorandum sets forth the Agencyl6 enforcenent response policy
on the treatnent of violations detected during conpliance assistance
provi ded under state snall business assistance progr ang ( SBAPs)
requi red under Section 507 of the Clean Air Act (CAA).~ This policy
responds to state and regi onal requests for guidance as to what
incentives are appropriate to encourage small businesses to seek SBAP
assistance. It will allow EPA regions to determ ne whether SBAPs are
adm nistered so as to ensure that . states have the enforcenent
authority necessary for approval of their state inplenentation plans
(SIPs).

The policy applies to informati on obtai ned by state agencies
adm ni stering Section 507 SBAPs, including agencies that al so manage
permtting and enforcenent prograns. The policy sets forth two
general options designed to encourage small business participation in
SBAPs. In summary, this policy updates and anends earlier EPA Section
507 gui dance and endorses state SBAPs that either (1) give smal
busi nesses that voluntarily seek conpliance assistance a limted
period to correct violations observed or reveal ed as a result of
conpliance assistance or, (2) if the SBAP is independent of the
del egated state air enforcenent program keep confidenti al
information that identifies the nanes and | ocations of specific small
busi nesses with violations reveal ed through conpliance assi stance.
These two options are set forth in detail bel ow

L For present purposes, this policy applies only to violations
of the Clean Air Act that are detected through SBAP conpli ance
assi stance. The Agency will clarify the application of this

policy to violations in other nmedia as soon as is practicable.



I n devel opi ng these alternatives, EPA balanced three primary
considerations. First, the Agency is seeking to provide the states
wi th anple opportunity to adopt innovative approaches to conpliance
within federal guidelines. Thus, the policy options set forth bel ow
shoul d be regarded as outer limts, wthin which states have
flexibility to tailor SBAPs suited to state needs. For exanpl e,
states that exercise enforcenent discretion on a case-by-case basis
to determine the appropriate response to violations detected through
SBAP conpl i ance assi stance neet the general criteria set forth in
this policy. In addition, EPA's "Cuidelines for |Inplenentation of
Section 507 of the 1990 Anendnents" specifically encourage SBAPs to
| everage the efforts of existing technical assistance providers,
whi ch have had. a | ong-standing practice of offering their services
confidentially to industry. Thus, this policy preserves the states
option to continue to maintain confidentiality in their SBAPS.

Second, EPA recognizes that participation in SBAPs is typically
voluntary. Assistance is provided only upon request, and therefore
the prograns will succeed in pronoting conpliance only if assistance
services ' are sought an a w despread basis. Thus, the Agency is
seeking to give the states the ability to provide incentives that
w Il encourage small businesses to participate in SBAPs.

Third, the CAA requires the state to have authority to take
appropriate enforcenent action with respect to CAA violations. Thus,
EPA has an obligation to ensure that state SBAPs are structured so as
to maintain an appropriate |evel of enforcenment authority within
del egated state prograns. The Agency believes the options set forth
inthis policy will allow states sufficient latitude to use an
appropriate conbi nati on of del egated state enforcenent authority and
conpl i ance assistance activity to inprove conpliance in the smal
busi ness comunity.

Correction period option

This policy option allows states to give small businesses up to
90 days either to correct, or to take substantial steps to correct
(e.g. apply for necessary permts, secure financing, order equipnent)
vi ol ati ons di scovered during conpliance assistance. For violations
t hat cannot be corrected within 90 days of detection, the correction
period may be extended up to an additional 90 days in a witten

agreenent that establishes a conpliance schedul e. ?
To ensure that SBAPs do not provide an

2 Qobviously, states may not offer a correction period for
vi ol ati ons of CAA provisions for which EPA has not del egated
enforcenent authority to the state.

uni nt ended shield, the foll ow ng conditions nmust apply:



During the correction period, the state may conmt to forego al
enforcenent responses, including notices of violation (NOVs) and
civil penalties, for violations that are observed by or reveal ed
to the state as a result of conpliance assistance provided in
accordance with this policy. However, the state shall not agree
to forego during the correction period 1) crimnal actions, 2)
actions to enjoin immnent and substantial endangernent to human
health or the environment or 3) actions to address recurrences of
violations for which a prior enforcenent response had been taken.
The correction period shall be sufficient for the source to
correct, or to take substantial steps to correct (e.g. apply for
necessary permts, secure financing, order equipnent) the
violation, but is not to exceed 90 days foll owi ng detection. For
viol ations that cannot be corrected within 90 days, states may
extend the correction period for an additional period not to
exceed 90 days, so long as the state enters into a witten
agreenent with the source that sets forth the additiona
correction period and any additional steps to be undertaken by
the source to achieve conpliance. The requirenments of the
correction period should be made clear to the source prior to

of fering conpliance assi stance.

Al though the state may agree, except as provided in paragraph (1)
above, that no enforcenent action will be taken for violations
that are reveal ed or observed through conpliance assistance and
corrected within the correction period, the state shall not give
guarantees that the information obtained or reveal ed through
conpliance assistance wll be kept confidential. However, this
policy option does' not require SBAPs to provide to EPA
information that identifies the nanes or |ocations of specific
busi nesses that are found to be in violation through conpliance
assistance. In general, EPA w Il look to SBAPs primarily for
informati on that shows whet her SBAPs are successful in pronoting
conpliance 'or that generally identifies business sectors with
chronic conpliance problens. Further, this policy does not

af fect existing Agency policy or regulations regarding treatnent
of confidential business information.

Viol ations detected through state enforcenent inspections shal
remain fully enforceable by the state, unless the violation was
al so previously observed or reveal ed through voluntary conpli ance
assi stance and the source has made a commtnent to cone into
conpliance during a correction period. States nmust reserve their
di scretion to conduct schedul ed enforcenent inspections at al
tinmes, including during the correction period.



Upon expiration of the correction period, the small business
shal | be subject to all applicable enforcenent response policies
(which may include discretion whether or not to take fornmal
enforcenment action) with respect to all violations that had been
reveal ed t hrough conpliance assistance and were not corrected
within the correction period. ® The penalty in any such action nmay
be calculated to include the correction period. This policy does
not limt the states' discretion to use information on violations
observed or reveal ed through conpliance assistance as evidence in
subsequent enforcenment actions, for exanple to show prior or
repeated viol ations.

The state's actions in providing conpliance assistance shall not
be a |l egal defense in any enforcenent action. However, a source's
good faith efforts to correct violations detected during
conpl i ance assi stance nmay be considered as a, mtigating factor
in determ ning an appropri ate enforcenent response or penalty in
subsequent enforcenent actions.

Section 507 makes clear that SBAPs are intended primarily to
benefit small busi nesses that do not have the technical or
financial capabilities to neet environmental requirenments w thout
SBAP assi stance. Thus, SBAPs shall state explicitly that the
programis subject to the eligibility requirenents set forth in
Section 507(c). These requirenents include the requirenent that
only sources that are non-major for all air prograns are
eligible, except as provided under Section 507(c)(2). Snall

busi nesses excluded by states or the Adm nistrator under Section
507(c)(3)(A) or (B) shall be ineligible for application of this
policy option. In addition, if a source is already the subject of
a pending NOV or enforcenent action, the correction period option
cannot be applied to the violations involved in the .enforcenent
action. Mreover, the states should retain their discretion to
deny conpl i ance-assi stance on a case-by-case basis,.for exanple
if afacility is already scheduled for an enforcenent inspection
or has a history of nonconpliance. For sources that are
ineligible for SBAP assi stance, and therefore this policy option,
t he applicabl e enforcenent response policies (which may incl ude
di scretion as to whether or not to take enforcenent action)

apply.

Smal | busi nesses shall be eligible only once for an on-site

3 This policy does not require, or even propose, that state SBAPSs,
as opposed to separate agencies or offices, have regul atory
enforcenent authority. Mreover, this policy gives SBAPs
considerable flexibility as to howto interact with state

regul atory enforcenent prograns under the correction period

opti on.
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conpliance audit or simlar on-site assistance resulting in a
correction period as descri bed above, unless a request is nade
for such an audit or assistance in order to conply with

requi renents that did not exist when prior conpliance assistance
was requested and provided. For on-site conpliance assistance
provided in response to a second or subsequent request,
correction periods shall be granted only for violations of new
requirenents.

8. State followng this policy shall include and inplenment plans for
conducting foll owup inspections or audits, or other activities
sufficient to verify and track conpliance.

Under this option, exposing uncorrected violations to the
possibility of an enforcenent response, including penalty assessnent,
after the correction period has expired is essential if we are to
make substantial gains in conpliance through these small business
assi stance prograns.

This policy option has several inportant advantages over other
options we have considered. First, it offers certainty, in that a
smal | busi ness requesting and receiving conpliance assistance wl|
know that no state enforcenment will result for violations that are
identified and corrected within the correction period . W expect
this degree of certainty to ensure greater participation in SBAPs,
especially if SBAPs give official recognition to businesses that have
participated successfully in SBAPs. Second, the policy will allow
great er openness between SBAPs and specific facilities, the snal
busi ness community in general, and other state officials. It wll
pronote the sharing of information on pollution prevention measures,
cost effective neans of conpliance and ot her val uabl e
conpliance-related activities with and anong the regul ated community.
In addition, the policy will nmake it easier for states to use
facility-w de or industry-w de information obtained through
conpl i ance assi stance prograns to address chronic violations with an
appropriate bal ance of targeted conpliance assi stance and enforcenent
strat egi es.

Confidentiality option

This policy option applies only to SBAPs that are operated
strictly independently fromthe state's del egated regul atory
enforcenment program The requirenent for independence is net if
either (1) the SBAP is not operated out of the state air pollution
control agency (as defined in CAA Section 302) or (2) a regulation,
of ficial policy, nmenorandum of understanding or other official
docunent establishes i ndependence between the SBAP and t he
enforcenent program Under this option, SBAPs nay keep
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confidential # information regarding violations detected through SBAP
conpl i ance assistance, including the nanmes and | ocations of the small
busi nesses. However, to ensure that deterrence continues to operate
as an incentive to participation in SBAPs, the follow ng conditions
apply to this. option:

Al t hough SBAPs choosing this option may keep confidenti al
information that identifies specific small businesses as having
vi ol ations, the SBAP shall make general statistical and other
information regardi ng viol ati ons detected through conpliance
assistance. available to the state regul atory enforcenent
program This information should be sufficient to assist the
enforcenment programin devel oping targeted enforcenent
strategies, as well as to conpl enent conpliance assi stance
activities.

State regul atory enforcenent prograns in states selecting this
option shall retain their full discretion to take enforcenent
action against small busi nesses who recei ve SBAP assi st ance.
However, the enforcenent program may consider good faith efforts
to achi eve conpliance through participation in the SBAP in
determ ning the appropriate enforcenent response in specific
cases.

Conditions 5, 6, and 8 applicable to the correction period option
apply also to the confidentiality option.

*x * * % % * * * % %

These policy options do not Iimt EPA' s or citizen existing
authority to conduct inspections or take enforcenent action. However,
EPA is commtted to hel pi ng SBAPs succeed. Thus, in taking
enforcenent action against a specific source, EPAwll not routinely
seek information obtained fromor reveal ed by the source during
on-site conpliance assistance provided by state SBAPs. In addition,
EPA wi Il give considerable weight to a source's participation in a
SBAP and good faith commtnment to achieving conpliance in determ ning
an appropriate enforcenent response. In general, nmany of the smal
busi nesses who will be eligible for SBAP conpliance assi stance are
rarely or never subject to federal inspections for provisions of the
CAA for which the state has received a del egation, and therefore EPA
does not expect nmuch overlap between federal enforcenent prograns and
SBAPs. 1 ndeed, EPA expects that by working in accordance with this
policy, SBAPs will increase conpliance in the small business

4 State freedom of information | aws may place limts on the degree of
confidentiality that can be given to information. This policy option
is intended primarily to allow states to keep i nformati on known to

t he SBAP confidential fromthe state enforcenent program



7

comunity wthout affecting the exposure of small businesses to
federal enforcenent.

cc: Director, Ofice of Small and D sadvant aged Busi ness
Uilization
Smal | Busi ness and Asbest os Onbudsman



